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Planning Agreement
Dated

Parties
1. Hornsby Shire Councll of 296 Pacific Highway, Hornsby NSW 2077 (the Council)

2. May Harlow Pty Ltd ACN 001 317 842 of 1 Conrad Strest, North Ryde NSW 21 13 (May
Harlow]

3. The Owners - Strata Plan 42931 of 1 Conrad Street, North Ryde NSW 2113 (The Owners

Corparation}
Background
A, The Development Application has bean made in relation to the Land and other land.
B. May Harlow and the Owners Corporation are assaciated with the persan whao was the

applicant for Lhe Devetopmant Applicalion.

C. May Harlow and the Owmers Carporation will have the bensfit of the Relevant Development
Congent, if it is granted.

D. May Harlow and the Owners Carporation hava affered o dedicata the Open Space Land ta
Council in connection with [he carrylng out of the Retevant Davelopment Consent.

Operative provisions

1. Deflned meanings

Words used in this document and the rules of interpretation thal agply aro set out and explamed m
the dafinitions and inferpretation clause at the back of this dacument.

2. Status of this Agreement
21 Planning Agreement

This Agreemant is a planning agreement wilhin the meaning of seclian 33F(1) of the Act.
2.2 Land

This Agreament applies to the Land.
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23 Develapmant
This Agreament applies to the Develapment.
2.4 No abligation to grant or modify a Devalopment Consant

(a) This Agreement does nat impase an abligation an the Council to grant ar modify
any Devetgpment Consent.

(b} For avoidance of doubt, cladso 2.4(a) does nol affect any cbligation af the cansent
autharity {under saction 79C(1){a)(iiia) of the Act) to take this Agresment into
consderation.

25 No breach, etc of a Development Consent

Despite any ather provision of this Agreement. this Agreament does nat require, allow of
praciude anylhing trom being done if by so doing il would causa thy Developer te:

@) be In breach; or

B) nat futfil a requirement,

of a Development Consent in force and applying to the Land.
2.8 Effect and obligations

(&) This Agreament does not take affect unless the Relevant Devalopmenl Consent is
geanted

(b} Despite any other provision of this Agreement, the Developer is under na obhgation
to maka any Davelopment Confribution in accordance with fhis Agreemant unless:

(i) a Construction Certificate has been issued in refation 1o the Relevant
Development Consent; and

\U] the Development has been physically commenced in reliance on the
Ralavant Development Consent; and

{lii} tha ralevant circumstances set aut in this Agreement as to when the
Oeveloprrent Conlribution must be made have arisen.

27 Securlty

The Council is sahsfied this Agresmant pravides the enfoccemant of this Agreement by a
gwitable means in the ovent of a breach of this Agreament by the Devalaper. namely by:

{a) the avility for an Occupation Certificate to be withheld by reason of secton 109H(2)
of the Act when read in canjunction with clause 4. 1(a}; and

[b) the peovisions of clausa 7 and clause 9,
3. Application of other devalopment contribution provisions
3.1 Local infrastructura contributians - general
(a) This Agraement daes not exclude the applicatian of section 24 of the Act.
Planning Agreement | 135784 ¢ AAG AAG 2
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(bl The penefits under this Agreement are not 10 be taken intg consideration in
datermining a devalopment conlribulan undar ssction 94.

3.2 Local infrastructure contributions - fixed levies
This Agreement does not exclude the application of section 94A af the Act,
33 Special infrastructure contributions

This Agreement doas ant excluco tho application of secton S4EF of the Act.

4, Davelopment Contributions

4.1 Nature, extent and timing
{a} The Ceveloper must maka the Development Contribution in Column 2 of the tatile
set autin Schedula 1 (Ihe Table) at the poaat in tme set out in Column 4 of the
Takie,

(b) Nothing in this Agreement precludes a Developer from electing fo make a
Devakopment Contribution cadlier than it 1 required to 0o so.

[c) I ha reason that the parbas have agraed o each Devalopmont Contribution Is sl
out in Cofumin 5 of the Table,

4.2 Public purpose of the Devalopment Contributions

(3) The Council must use the Qevelopment Cantributions far the public purpose set out
in Column 3 of the Table

5. Dedicating land as a Development Contribution

51 When land is taken to be dedicated

A Davelopment Conlribution that is (ke dedication of land is takan ta have been made {and
made free of cost) if:

{a) the land is dodicated as a public resorve of dranage raserve and vests in the
Counctl far an estate in fea simpie under section 49(1) of the Lacal Govemment Act
1893,

{b] the Cauncil is given an instrument by the Developer, in registrable form, 1hat (when
rogisterad) will offect the transfer of the tiths to the fand 1o e Council.

5.2 Ancillary obligations of the parties in relatian to the dedication of land

[a) Whan the Councif has been given an instrumant by the Devalapar under clausea
5.1(b), the Council must promptly do all things reasonably nocessary lo enabtée
registration of the instrument of transfer to occur.

bl The Developer must ansure that the land to be dedicated under this Agreement is
Iree of all sncumbrances and affectations {whathar regislered ar unregistarad and
including without linntation any charge or habllity for rates, taxes and charges},
when the Developer transfars that land to the Cauncil under this Agreement.
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{c) Despite ctause 5.2(b), i, despte having used its best endeavours, the Developer
cannot ensure that tha fand lo ba dedicated is free from any relevant encumbrance
and affectation, then:

{i} tha Oeveloper may request that the Council agres to accept the land
subject to Inose encumbrances and affectations; and

(i) if the encumbrance or affectalion:

1A) doss nol prevant the future use ol the land for the public purpose
far which it 18 to be codicated under this Agreement; of

By is not a charge arising as a result of unpaid taxes of charges,
the Cauncll must nat withhold its agreement unreasonably; and

iii} in ather circumstances, the Council may withhold its agreement at its
absoluta discration.

5.3 No requiremant to carry out work, etc
The Cauncil acknowiecges that this Agreement does not require the Developer:

{a) to remove any fixtures or chattels, ruhbish of any dascripton ar any debris affixed
or presant on the Dedicated Land prior ta tha date of Lthis Agreament; or

b) carry out any work i relation to the Dedicaled Land or the iImpeoventents grected
en it, including any work in redation to defects (whether latent or patent).

8. Risk and warranties in relation to the Dedicated Land

6.1 No warranties, etc unless express or required
The parties are not bound by any warranty, representation, collateral agreement or impliad
lerm under the ganearal taw or imposad by legislatian in ratation 1o the Dadicatedd Land
unless’

(a) that warranty. representation, agreement or term @ contained in the expeass tarms
of this Agreemant; or

ib) it is an implied term or warranty imposed by statute which s mandatery and cannct
be oxcluded by the parties’ agraemant.

6.2 Warranties exprassly excludaed
Withoul limiling the genaratity of clause 6.1, the Council acknowledgas that no
reprosentations, snducamenis of warranties have been made by the Oeveloper or ifs agents
or representatives relating to:
(3} the present ar future state or condifian of the Dedicated Land;

(B) tha Dedicated Land's suitability for tha Council's purposes: or

(&) the peesant ar future state of the impravemants aractad on the Dadicated Land.
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6.3 The Devaloper's warranties In relation to the Ralevant Lots
he Devaloper repeaseants and wacrants that it s either:
(a the waner, or
[121] has been granted an oplion fo purchase;

tha Relevant Lots.

7. Ragistration

71 Developer agreemnant to registration
The Develapar;
{3) whera the Daveloper is the awner, a3 owner af tha Relevant Lats; ar
{b) whera the Davelopar has hean granted an opfion ta purchase the Relevant Lols, as
the grantea of that aplion and {should the apton be axarcised) as owner of the

Relevant Lots,

agrees ta the registration of this Agreement under section 93H of the Act in refation to that
tand.

12 Registration of this Agreement
{a) Within 60 Business Days of this Agreement coming into effect:
{i) the Daveloper al ils own axpansa will take all reasanably prackcable steps
to obtain the agreement of the parsons specified in sedion 93M(1} of the

Act whose agreement 2 necassary for the Registration on Title; and

(i) if that agreement s obtained. take all reasonably practicable steps to
s5enure.;

(A) tha execution af any documesnls; and
8} the production of the relevant cartificates of ktta: and

(C) tha lodgement and rogistration of this Agresment, by the Registrar-
General in the relevant falio of ihe Register,

(b) The Devalopar must give the Council a copy of !he relevant folio of the Register
and a copy of he regisiersd dealing within 21 Business Days of registration of this
Agreement,

7.3 Releasa and discharge of this Agreemant

Tha parbies agree to do all things reasonably reyuired by the olher party to prompily release

and discharge this Agreement with respect ta any part of the Reovant Lots (such that the

Agresmaent is no longar Registared an Title in relation ta that part of the Realevant Lats)

upen:

{a) tha issuing of an Cccupation Cerlificate; or

b) this Agresmerl being termnated.

o
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8. Transfer, assignment or novation

a.1 Consent for transfer of Relevant Lots

(a) The Developar must not franster tha Relevant Lots or any part of tha Relevant Lots
to any person without Lhe censent of the Council.

(b} This ctause 8.1 daes not apply ta:
(i) the dedication of the Dedicated Land to the Coundil:
(i} to 1he conversion of that part af the Relevant Lats that is not Dedicated
Land into cammon property (within the meaning of the Strafa Schemas
Managamert! Act 1996} or
{ini} tha exarcise by the Developer of an opticn to purchase land.

8.2 Consent for assignment or novaticn of this Agreement

[a) The Develaper must not assign ar novate ta any parsan ita nights ar abligatians
undes this Agreament withoot the consenl of the Councll,

(b} For avoidance of doubt, this clause 8.2 dees not preclude the transfer of any part of
the Land.

4.3 The giving of consent by Council
(a) Councst must give its consent under clause 8.1(a) or clause 8.2(b) if:

(1) the Developer has, at no cost o (he Council, first procured the execution by
tha person to whom:

{A) the land will be tranafarred; or

(B) the rights or chligabons under this Agreement are lo ke assignad ar
novated,

a deed of novation an reasanable temms (being a deed generally in lenns of
the Navaban Deed}; and

(i) raasonable evidence has baen produced o show that the transfaree,
assignen or novated 1s fully capable of perfarming s abligations undor this
Agreement; and

{iii} the Developer is not in material breach of this Agrasment,

(b} The Council, on giving consent under clause A.3(a) must enter into tha Navation
Deed.

8.4 Mo requirement for cansent when Agreement is registered

(a} Clause 8.1 and clause 8.2do not apply in connection with the transfer of the whole
of the Land if this Agreament is, at tha time of transfer, Registarad on Tdla.

(b) If claused. 1 and clauseo 8.2 do not apply becausea of clause 8.4{a) tha Novation
Deed has effect as if has been entered into:

0] by the person who has ceased ta own the land (who is taken fo be the
Existing Davslopar in the Novation Dead});
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{ii) by the person hag become the awner the land (who is taken ta be the New
Devaloper in the Novatian Deed). and

i} by Counail.

9. Security in relation to the dadication of land

9.9 Agrasment under the Just Tarms Act

[a) If the Daveloper doos not dedicate the fand required 1o be dedicated under this
Agreement:

(i at ihe time at which it is required to be dedicated under clause 4; or
{ii) at any point after that time,
tha Devetoper consants 1o Council campulsarily acquiring that fand for
compensation in tho amouat of $1 wathout having to follow the pre-acquisition
procedura under the Just Terms Act.

(b] Clause 9.1(a) is an agreement far the purpoges of section 30 of the Just Terms Act,

9.2 Anclllary obligations

(a) If, as a result of the acquisition referred to in clause 9.1 Councd must pay
rompensation to any person other than the Developer, the Devaloper must
reimbursa Coundil for that amaunt, upon a writlen request being made by Council.

(b) Tno Davelopar indamnifies and keeps indemnified, the Cauneil agairyst all daims
mace agaiast the Councit under the Just Terms Act as a result of any acquisition by
tha Council of tha whala or any part of the Land under clause 3.1(a}.

[c) The Davaloper is lo pecomptly do all things necassary, and consants to tha Councit
doing alf things nacessary, to give alfect lo this clause 9, including.

0] signing any documents or farms,;

{ii} producing certificates of titte Lo the Registrar-General under the Real
Propearty Act; and

{iii} paying Caouncil's reasonable costs ansing under this clause 9.

10. Termination

10.1  Termination of this Agraement
Tha Dsveluper may terminate tis Agraamaal by giving writtan notice lo Councl if:

(a) this Agreement is axeculed prios Lo the giving of the Relevant Development

Consgent and:
(i the Relevant Devetopment Consent is refused; or
{ii) the Relevant Davelopment Consant has not hean granted within 3 maaths

of the data of this Agrasmant and (he Developer, acting reasonably, is of
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the opinion that the Relevant Devetopment Consent 1 unlikely to be
granied in the futura: ar

(b} the Relevant Devalopment Cansent 1s surtencerad of olharwise coases to have
effent (provided that no Construction Centificate has been issuedd in reliance on the
Relevant Development Consent); ar

() the Developer has made the relavant Davelopment Cantribuiions undar this
Agroament,

10.2 Consequences of the tarmination of this Agreemant

{a) Subject ta clause 10.2(b}, the parties ara releasad and discharged from thair
oblgations under th«s Agreament if this Agreemant is termenated uncer clause 10.1.

b Any nght ar abligation of any party that is expressed to operate or have effectan of
after the completion, expiratian or tarmination of thiz Agreement far any reason, will
nat marge an the accurrenca of thal evant but will ramain in full foroe and effect.

11. Dispute resolution
11,1 Datermination of disputos

If thoro 15 any dispute, difference of apinion or failure to agroe relating to o arlsing from this
dacumant {Dispute) that dispute must bo rofered for doterminabon under this clause.

112  Na legal praceadings

(a) The parties must nat being or maintain any action on any Oéspate until it has been
referrad and datermined as provided in this clauss 12

(b) Clause 12.2(a) dous not pravaent:

i) class 1 procecdings (as set oulin section 17 of the Land and Envirchment
Caourt Act 1379) beng commenced, mantained and concluded; ar

(0} urgent injunctive relief to keep a garticular posibon
11.3  Natlce of disputes

A party reforring a Dispule for detsrmination must do sa by wiitlon natice 1o the other
pariies (Dispute Notice) which must spocify the nature of the Dispute and a nominated
afficer af the referring party with sufficient authority to detemmine the Dispute.

11.4  Negotlated resclution and selection of expert

(a) On sarvice of the Dispuls Natice, the receiving parties must rafer tha Disputs to an
offcer with suffiment authordy to determine the thspute. The naminated officers of
each parly must meet at least once and use reascnable endeavours to rasalve the
Disputa by negotialan within soven days of sorvice of the Dispute Natice. Any
resolufion must be recarded in wnting and signed by each nominated officer, By
agraemant, tha nominated afficars may ampiay tha services of a madiatar o assist
them in resolving the Dispulo.

{b) If the nominaled officors aro unable 10 resodve tha Disputs within seven days of
service of the Dispute Nofice they must endeavour, within the follgwing seven-day
pearicd, lo appoint an expart by agreement. That appoinirment must ba recorded in
writing and signed by each nonunated efficer.
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fc) If the nom:nated afficers da nat record the appointment of an expert within that
second sevan day period, tha expert musl be appoinled, at the request of any party,
by the President foc the tme being (or if none. the senior elected member) of the
Law Society of New South Wales,
11.5  Assistance to the Expert
{a) Onea the Expert has bean appointed {the Expert), the parties must:

{i) each usa thair best endaavours to maka avalable lo tha Expert, all
information the Expert requires to settle or detarmine the Dispute; and

i) ensure that their emplayees, aqents or consuitants are available to appear
at any hearing or enquiry called by tha Expert.

b} The parties may give writlen submissians to tha Expert but must provida copies 10
the other partes at the sama time,

11.6 Expert’s decision
(a) The decision of the Expert must:
(i) ba in writing and giva raasons; and
fin] b rrtade and dealivetsd to the parties wilhin one manth fram the date of
submission of the dispute ta the Exgert or the date of completion of {he tast
kaaring ar enquiry calted hy the Expert, if latar.

{b) The Expart may canduct the dalermination of the Disputa in any way it considers
approptlata but the Expert may, atits clscretion, have regard to Ihe Australlan
Commercial Disputes Gentre's guidelings for expert datermination of disputes ar
such othar guidslines as it considers appropriate.

[(S4] The Expart's decision is final and binding on the partias.

(d) The Expart must act as an expert and not as an aritrator.

11.7  Expest’s costs

(@) The Expert must aiso determine how the axpensas relating to the referance of the
Disputa (including the Expert’s remunarabsory) should be appotioned belwoeon the
parbes and in default of a decision by the Expert, those expenses must D2 bome by
the parties equally

(b] in determining the apportionment of casts, the Expart may have regard ta what the
Expert, in its reasonable apinion, conssders 1o be a lack of geod faith or & fallure to
uze reasonable endeavours by any party, in assisting the Expert ar resolving the
dispute belween the paries' nominated officers as required by this clausa.

11.8 Continual performance

Each party must continue to perform its abligations under this document while any dispute
is baing delsrmined under ths clausa.

Alanmeg Ageaamenk | 13077 T AAG AAG K

General Meeting 14 May 2014 Attachments Page 97

ATTACHMENT 1 - ITEM 9



Hornsby Shire Council Attachment to Report No. PL33/14 Page 12

12. General provisions

121 Cosls

(&) The Davelopar is 1o pay to Council the Council's reasanable costs of preparing,
negetiating, caecuting and stamping this Agresment within 7 days of a written
demand hy the Council far such payment,

(B) All costs that hava baen disclosad in writing by the Council to the Developer priar o
axecution of s Agreement by tha Developer are deemed o be reasanatile for the
purposes of ths clause 12.1,

122 GS8T
(a] If GST s payable by a suppler (of by the representative member [ar a GST group
of which the supplier is a member) on any supply made under or in redation to this
Agreement, the recipient must pay to the supplier an amount (GST Amount) equal
to the GST payable on tha supply. The GST Amount is payable by the recipient in
addition to and at the sama tirme as the nal consideration for ths supply.
1} If a parly Is required 1o make any payment or reimbursament, that payment or

reimbursement must be reduced by the amaunt of any input tax credits or reduced
input tax cradits to which the olher parly (ar the rapresentative member for a GST
group of which its a membar) is entitlod for any acquisition ratating to that payment
of reimbursement

(e) This clause is subject ta any ather spacific agreement regarding the payment of
GST an supplias.

123  Dutles
The party at law fo pay starmp duty, must promptly, within the initial applicable pariod
prascribed by law, pay any duty payable in relation to the execution, performancs and
regrstratan of this Agreement, or any agreement or document executed or effected under
this Agreament.

124  Agsignment

A party must not transfer any right ar lability under this Agrzement without the prior consent
af @ach other party, except whare this Agreement pravides otherwise

12,5 Noticea

(a) Any natice ta o by a party uncer this Agreement must be in writtng anc signed by
the sender ar, if a corporate parly, an autharised officer of tha sender.

(b) Any naticea may be served by delivery in person or by post ar fransmission by
facsimile 1o Lhe adaress of number of the recipent specified in this provislon ar
mast recently natiffied by the recipient te the sender.

Addresses or numbers for notices:
The Councll
Homsby Shire Council

298 Pacific Highway, Hornsby NSW 2077
Fax: (02) 9847 8999
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The Developer
May Hartow Pty Lid
PC Box 52 Homsby NSW 2077
Fax: (02) 9477 7093
The Owners - Strata Plan 42931
PO Box 52 Homshby MSW 2077
Fax: {02} 9477 7093

(e} Any natice is effactiva far the purposas of this Agreament upan delivery ta the
recipient of production to the sender of a facsimile transmittal confirmation raport
before 4.00pm local time o a day in the place q or to which the written notice 13
delivarad or sent or atherwisa at 9.00am on tha next day following dalivery or
raceipt.

[d) A notice to the Developer must be given in relation 10 each of the parson who are
identified a8 the Developer in clausa 12.5(b).

126 Govemning law and jurladiction

{a) This Agreement is govemed by and construed under the faw in the State of New
South Wales.

{b) Any legal action in relafion ta this Agraement against any party or ils proparty may
ba brought in any court of competent urisdiction in the Stato of Ne'w South '‘Wales,

(¢) Each party by execution of this Agreement irrevocably, genarally and
unconditionally submits to tha non-exclusive jurisdiction of any court specified in
this provision in relatan to txath itsalf and its property.

127  Amendments

This Agreement may be amended or revoked by further agreement in writing signed by the
partias (including by means of a further planning agreement).

128 Third parties

This Agreemant confers rights anly upon a person expressad to be a party, and not upon
any othar person.

12.9  Precontractual negotiatian
This Agreement;

(a) axprasses and incorporates the enlire agreement between the parties in relation 1o
its subzoct matter. and all the terms of thal agraemant; and

{b) supersacas and excludes any prior or collateral negotiation. understanding.
communicatian ar agreement by or betveen the parties in relation to that subject
mattar or any larm of that agraemant.

12,10 Furthar assurance

Each party must execute any document and parform any action necessary to give full effect
Lo Lhis Agreement, whather bafore ar alter parfarmanca of this Agreement.
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1211 Continulng porformance

(a) e provisons of this Agreemant do not merge with any action perfarmeds or
document executed by any party fiw the purposes of performance of 1his
Agrasmant.

{b) Any reprasantation in this Agresment survives Lhe axacution of any document for
the purposas of, and cantinues after, performance of this Agreemeny

(3] Any indemnity agreed by any party under this Agraement:

i constitutes a liability of that party separate and independent from any other
liability of that party under this Agreement ar any other agreemant; and

{ii) survivas and conlinuas aller perfarmanca of this Agraement.
12.12 Waivers

Any failure by any pary Io exarcise any right undar this Agreement does nat operate as a
waivar and Iha single or partial exarcise of any right by that party doas not pracluda any
ather or further cxercise af that or any athar right by that party.

1213 Remadies

Tha rights uf a parly under his Agreamenl are cumulative and not exclusive of any rights
pravided by law,

12.14 Severahility

Any proavision of this Agraernant which is nvalid in any jurisdiclion s mvalid in that
juriadiction ta that extent. without invaldating or affecting the remaining provisions of this
Agreemant or tha validity of that pravision in any other jurisdiction.

12,15 Counterpars

This Agreement may be executed in any number of couaterparts, all of which 1aken
tagether ara deemed to constituie ane and the same dacument.

12.16 Party acling as trustee

If a party anters into this document as trustea of 3 trust, that party and its successors as
trustae af tha trust will be liable under this decument in ils awn right and as trustee of the
trust. Nolhmg relzases the party from any iiability in its personal capacity. The paily
warrants that at ihe date of this document:

(a) all the powers and discretions canferred by the deed establishing the trust are
capable of being validly axercised by the garty as trustea and have nol beun varied
of revoked and the teust is a valid and subsisting trust;

(b} the party is the sole frustee of tha trust and has full 2nd unfettered power under the
terms of the daed estahlishing the trust to antar info and be bound by his decument
on bahall of e trust and that this doecumaent is being exacuted and entared into as
part of the due and proper administration of the trust and for the benefit of the
beneficiaries of tra trust: and

(c) na restriction on Lhe parly's right of indemnity out of. ar lien over, the trust's assels

exists or will be created or permitted to exist and fhat rght will have prionty over the
right of the benaficiaries ta tha trust's assets,
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13. Definitions and interpretation

131 Definitions
In this document unisss the cantext otherxisea requires:
Act means the Environmental Planning and Assessmen{ At 1979;

Agreement means this Agreement and includes any schedules, annexures and
appendsces o this Agreement;

Business Day means a day that is nat a Saturday, Sunday, public hotiday ¢r bank holiday
in New South Wates;

Canstructlon Certiflcate has the same meaning as in the Act;
Dedicated Land means tha land ta be, or that is, dedicated under this Agraemant;

Developer means any one of May Harlow or the Owners Carporation, oc all of them, as the
context requires;

Davelopmant means the davelopment of the Land for the purposes of resicential flat
buildings generally in accordance with that described in the Development Application;

Davelopment Application means the development apalication 0A1370/2013. ledgid with
the Council, as amended:;

Development Consenlt has the same meaning as in the Act;
Development Contribution means either or beth of tha following:
(a) the manetary contribation;

(2] the dadicaticn of land free of cost,

pravided for in this Agreement;

Encumbrance includes any mortgage ar charge, laase, (or other right of accapancy) or
prolil a prandre;

GST has the meaning given by section 195-1 of the A New Tax System {Goads and
Services Tax) Act {1999} (Cth].

Just Terms Act means the Land Acquisitian (Just Terms Compensalian) Act 1937 (NGW)
Land means:

() Lat 87 OP 660202;

[14]] Lot A DP 450827:

(e} Lot 3 0P 129713

(d) Lot B DR 322008

(el Lat A OP 322008;

i Lot2DP 129713

Flanmig dgraamark | 13507 T ARG AAG 13
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(9 Lot B DP 170871:

{h) Lot 1 QP 129713;

{i} Lat 1 SP 42931,

i) Lat 2 SP 42831,

(k) The camman property of SP 42931;

h Lot 100 DP 667424,

{m) Lot 1 DP 945629,

n) Lot 2 0P 211638;

(o) Lot 1 OP 211634;

P Lot 2 0P 303913; and

(a) Lat 1 OP 303913

Novation Daed maans the draft deed in Annaxura A;

Qccupation Certificate has the same meaning as in the Act;

Opaen Space Dedication Area means an area of the Relevant Lots:

(a) that s substantially the same as the haltched area marked as ‘open space
cwnarship dedication’ on drawing No DA02.201(1] Revision 2 prepared by Bates
Smart and dated 7 April 2014, as annaxed to this Agraertent and marked B’ and

(b) that is also dentified in the Land Raservalon Acquisilion Map of the Homsby Local
Environmental Plan 2013 as ‘Local open space (RE1)

Planning Legislation means the Act, the Local Goverewnent Act 1993 [NSW) and the
Roads Act 1993 (NSW).

Real Property Act means the Real Froperty Act 1900;

Regiatration on Title means the registration of this Agreement under section 93H of the
Act in the fatio of the Register kept under the Real Property Act in relation to the Relavant
Lots, and Registered on Title refers ta the state of the Agreement being 50 regisierad;

Relavant Developmant Consent means a Dovalopment Consent granled as a
consequence of the determination of the evelopment Application (if any);

Relevant Lots means:

(a) Lot 1 SP 42931,

3] Lot 2 SP 42931;

(c) The comman property of SP 42931;
(d) Lot 1 OP 303913;

() Lat 2 OP 303913; and

Planmng Agraomsent | 1387TH4 ¢ AAG AAG 14
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(ft Lot 1 QP 211638

13.2  Interpratation

3} In this Agreement unless the context athenvise requires.
(i) classe and subclause headings are for reference purposes only;
(i) tha singular inciudes the plural and vice versa;

[ia} wards deneling any gendar include all genders;

fiv) refarence to a persan includes any ather entity recagnised by law and vice
wersa;

[v) a reldrance 1o a party means a parly 1o Lhis Agreemsnt, including their
successors and assigns and a person bound by the Agreement under
section 93H(3) of the Act:

(Vi) wherte a word ar phrasa is definad its cther grammatical farms hava a
corresponding Meaning;

(i) any reference to any agreement or document includes that agreemant or
document as amendad al any time;

(vii}  the use of the ward Includes or including :s nat ta be taken as limting the
mearing of the words preceding it;

{ix) the capression at any time includes reference to past, present and future
time and the performance of any action fram time to fime;

(x) an agreamant. representation ar warranty an the part of twa or mara
perscns binds them jointty and severally;

(xi) an ayraermant. reprosentation or warranty on the par of twa or morg
persons ig far the benefit of them jointly and severaliy;

(xai) any ambiguibes in the interpretation of this Agreement shall not be
conslruad against the drafting party.

(xiiy  raferenca ta an axhibit, annexure, attachmant or scheduls is a refarence lo
the corresoonding exhibit, annexure, attachment or schedule in nis
Agreement;

ixiv] raference to a provision described, prefaced ar qualified by the name,
haadng ot caplion of a clause, subclause. paragraph, schadul, item,
annexure, extbit or atachment in this Agreament means a cress feference
to that clause, subclause, paragraph, schedula, itam, annexura, exhibit or
altachment;

i®¥)  when 3 Ihing is required to be done or money required to be paid under this
Agreement oa a day which is nat a Business Day. the thing must be done
and the manay paid an tha immadiataly following Business Day, and

(xvi)  raferenca to a statule includes all ragutations and amendments to hat
statute and any statute passed In substitution for that statute o
incorporating any of its provisions 1o the exient that they are incorparated.

(b) Mothing in this Agreemant is la ba taken to raquire tha Council to do anything that
wauk causa it to be wn brach of any of ts statutory obligations.
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13.3  Nojoint venture
Unless olhwarwise stated:

(3) nathing in this deed creates a joint venture, partnershig, or the relationship of
principal and agent, or emplayee and smpioyer between the parties; and

(b) na party has the autherity bo bind any other party by any represeniaban, declaration
o¢ admission, or 1 make any contract o commitment an behalf of any other party
of to pladge any other party's credit,

134 Explanatary Note
In accordance with clause 25E(7) of the Envrenmental Plancing and Assessment

Reguistion 2000 the explanatory note must not be used to assist in construing his
Agreemant,

Planning Agreemend | 13577044 8 AAG AAG 18
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Schedule 1 — Development Contributions

{Clause 4)
Table
Column1 | Column 2 - Column 3 Column 4 Column §
Item Description Publle purpose When required Reason tha partles
hava agread to the
Davelopment
! Contribution
1 [tedication of the | Tofaciidats (he fulure Immedately prior ta The proposal oy Ihe
Opan Space provision of a public the issue of tha Devaloper ta realise

Pedication Areato |

tre Council

mu-block open gpace
connaclion, prowiding
a link batwaen

| dwellings on Qrara
Sireet and Romsey
Sireet and emsting

| public opan spacea
infeastruchyre tn the
east

Cecupation Certificale
for the Development

| the thegeetical
davslopment palaenlial
of the Open Space
Dedicalion Area {had A

| remained zoned
residential) on lhe

| balance af the land

| tnat ig ths st of

| the Dovelopment

| Apgixcation.

Planning Agraemant : 1347 Fikdd 1
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Executed as a deed.

Executed on behalf of Hornsby Shire Councll by
affixing the seal in accardance with a resalution
passed at a duly convenad maeting hald on

in the presence of:

Woness
Pl aame

Prat addrass

Exacutad an behalf of May Harlow Pty Ltd ACN
001 317 942 in accordance with s127{1) of tha
Corpovatians Act 2001 (Cth) by:

SecralargDractor

Prataama

Exacutad by Tha Owners - Strata Plan 42931 by
alfixing tha saal in accordance with $238 of the
Strate Scheme Management Act 1996;

CramestALInarsed Exacullve Commites MembenStrala
Mammrging Agerd

Prat nanw

Planning Agraemend | 135770441 AAG AAG
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Printrame
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Maraging Agenl
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Annexure A — Draft Deed of Novation

Deed of Novation

Hornsby Shire Council
[Insert name of existing developer]

[Insert name of new developer]

Oend of Movatian | 13877944 1 AAG ANG
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Deed of Novation

Dated

Parties

1. Hornsby Shire Council of 43 Longuoviliz Road, Lane Cove MSW 2066 {Councl)

2. [Insert name of existing develaper] ACN [insert ACM] of (inser address] (Existing
Daveloper]

3. (Insert nams of new developer) ACN [insest ACN] of [insert address] (New Developer;

Background

Al Council and tha Existing Davelopar hava entersd into the Agreement.

=] The Existing Developer intends to transfer [Insert title referanca(s)] to Ihe New Daveloper,

(H, as a rasult of the transfor, tha ExIsling Developer will no longoer own any of the Relevant

Lots:]

. Tha Existing Daveloper has agreed to transfer the Righls and Obligatons o the New
Daveloper,

3] Council has cansented to the fransfer of the Exisling Devetoper's Rights and Qbligations to

the New Devalopar and the parties have agread ta enter into this Dead to give effect 1o Lheir
comirion inlentions.

[if, as a result of the transfar, tha Existing Developer will stiil own part of the Relevant Lats:]

C. Tha New Developar has agread ta accep! tha Righls and Otligatians as a Developer under
the Agreement.

D. Council has conscnted 1o the fcansfer of the rofevant land to the New Oevelaper and the
inclusica of the New Oeveloper as a Devaloper party ta the Agreemant and the patties have
agraed to enter mto this Deed to give affect to thair comman inlentions.

Operative provisions

1. Defined meanings

Words used m thes document and tha rules of intetprelation that apply are set oul and
axplained in the definihons and inferpretation clause at the hack of this document,

Deed of Movuzion | 1357794941 AAG AAG 2
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[H, as a result of the transfar, the Existing Developer will no longer own any of the Relavant
Lots:]

With effact an and from the Effective Date:

[a) The Naw Davalopar is substitulad lor Ihe Exisling Developer under the Agraement
asf the Nuw Developer had onginally been a party (o Whe Agreement instead of the
Existing Daveloper and all references in the Agraemant to the Existing Developer in
any capacity must be read and construed as if they ware refarences o lha New
Devetoper; and

b) Tne Mew Developer s baund by, and must comply with, the provisions of the
Agreement and he obligations imposed on tha Existing Developer by lhe
Agreemunt and the New Davelopar enjoys all the nghts and benalits of the Exisling
Deveioper under the Agreament (even if an obligation, right or benefit, arose or
accrued bafora the Effeclive Date).

(. a8 a result of the transfer, the Existing Developer wlll still own part of the Relevant Lots:]

with effect on and fram the Effective Date:

{c) The New Developer s taken ta be a party 10 the Agreement and the definition of
Devaloper in in clause 13.1 of the Agreament is takan to include tha New
Develaper, and

[d) The New Daveloper s bound by, and must comply with, the provisions of the of
Agreement and fhe abligations imposed on tha Developer by tha Agreement and
the New Devetopat enjoys all the righls and banelils of the Developer under the

Agreement {aven if an cohgation. nght ar benefit, arose or accrued before the
Effactive Data}.

3. Consent
[if, as a result of the transfar, the Existing Developer will no longer own any of the Relevant
Lots:]

With effect on and fram the Effective Data, Council:

(2) conssants to the New Develaper baing substitutad for Existing Devalopar on Lhe
teems oullined at clause 2 of thes Dead,

(b) accepts the assumpbans by the New Ceveloper of all the liagilbes of the Existing
Develaper under the Agreemant inztead of those liabilities being liahitities af the
Existing Daveloper; and

[} agrees 1 be bourd by the lerms of the Agreament in gvery way as if tha New
Developer were a party (0 he Agreement instzad of the Existing Developar,

[, a3 a result of the transfer, the Ex|sting Daveloper wlll stifl own part of the Ralovant Lots:]
with effect on and from the Effective Cato, Coundil:

(1Y consonts o the New Devatapar becoming 3 Daveloper under tha terms of the
Agreement ag auttined at clause 2 of thiz Deed;
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(e} agrees ta be bound by the terms of the Agreement in every way as if the New
Developer were a parly o the Agreement.

4, Release and Indemnity

[, as a result of the transfar, the Existing Developer will no longer own any of the Relavant
Lots:]

4.1 Release and Discharge (the Council)
Cn and from the Effective Date, Council releases the Existing Develaper from all Rights
and Obligations and from all Claims thal it may have againat the Existing Daveloper under
or in raspect of the Agracment.

4.2 Releasa and Discharge (the Exlsting Developar)
On and frem the Effectve Date, tha Existing Devaloper releases Council feom gl its
obligatons under the Agreement and from alt Claims that it may have against the Council
under ar in raspect of the Agresment.

4.3 Indemnity
On and from the Effective Date, the Now Developer indernifies the Excsting Deviloper
from and against all Liabilities and Claims that it may have against the Existing Devalaper in

respact of the Agreament.

[Omit clause 4 if, as a result of the transfer, the Existing Developer will still own part of the

Relevant Lats)
5. Represantations and Warranties
51 Power

Bath of the Existing Developar and the New Devalaper represent and warrant ta Cauncil
ard 1o gach othar thal:

(a) itis an individual ar corporation validly existing under the laws of Australia;

{b) if it is a corparation - that it bas the corporate pavwar 1o enter into and perlorm its
ohlgations snder ths Deed and nas taken all necessary carparate actien to
autharise axecuton. delivery and perlormance of this Oaed;

{c) lhis Dued 1s vahd and binding upen it and = enfurceable agamnst itin accordance
with its terms; and

() if it is a carporation - that no application or arder has been made for the winding up
or liquidation of it, no action has bean laken to seize or take possession of any of its
assels, thore dre no upsalisfied judgments agaiost it and it is able to pay ds debls
as and when they come due and payable.

5.2 Reliance by the Councll
Tho Existing Developor and tha New Jeveloper each acknowledga that the Council has

entered inta this Deed in refiance on the representations and warrantes detailed in clause
A1

1An el 1 AAG AR 22
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a. General provisions

6.1 Developer Costs
Tha Existing Davelopar ard the Naw Developer must pay thaif wan costs in relation fo:

[a) lha negotiation, preparation, exacution, parformancs, amandment or registration of,
of any consent given or made; and

(b the perfarmance of any aclion by that party in comphance with any liability asising,

under this Dead. or any agreement ar document executed or effected under this Deed,
urless this Dased pravides otherwisa.

6.2 Council's Costs
Tha Existing Developer and tha Naw Qeveloper are jointty and severally reapansible for
Council's reasanable lagal costs in ralation to the negotiation. graparalion and axeculion of
this Ceen, but are not atherwise llabe for the Council's costs in refation to the:
b)) performance, amendment of regsstraban af, or any consent given or made: and

(bl the perfarmance of any action by that party in compliance with any liability arising,

undar this Deed. or any agraemant ar document exacuted o effectad under this Deed,
unless this Daed provides othenvise.

6.3 GST

If any payment macde by one party to any ather parfy undar ar relating to this Deed
constilulas considaration far a taxable supply for the purposes of GST ar any similar tax,
the ameunt to be paid for the supply will ba increased so that the net amount retaned by
the supplier afler payment of that GST is the sama as if {he supplier was not liable to pay
G5T in respect of that supply. This provisian is subjuct to any olher ageeement regarding
the paymeant of GST on specific sugplies, and includes paymants for supplies relating to the
hraach ar terminatian of, and indemnities arising from, this Deed.

6.4 Dutles
{a) The New Devaloper must promptty, within Ine intial applicable penad prascribed by
law, pay any duty payabla in relatian ta tha execution, perfarmance ard registration
of this Daed, or any agreemsnt or dacurmant uxecuted or elfocted undur Lhis Dead.
(b) The New Davelopar mdomnities Council and the Existing Davaloper agamst any
Inss incurmed by any other party in relation 1o any duty specified in ths provision,
whaiher thraugh defauit by the New Develaper undar this provision ar otharwise.

6.5 Asaignment

A party must not transfer any right ar hability under this Ceed without the prior consent of
gach athar party, axcept where this 08ed pravides atherwise.

6.6 Natices
{a} Any natice may he served by delivery in person or by post ar transmissian by
facsimile 1o the address or number of lhe recipient spacifiad in {his provision or

mast recently notified by the recipient to the sender.

[Insert address for noticas far each of the parties]
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b] Amy notice ta or by a party under this Oeed must be in writing and signed by either
(i the sender or, if a corporate party, an autharised afficer of the sendear; or
(i) the party's saficitor,

[c) Any natica is effectiva for the purposas of this Oaed upon delivery to the recipant or
preduction to Ihe sender of a facsimile Lransmittal confirmation report bsfore
4.00pm lecal time an a day in the place in or to which the written natice is delivered
or senl or olherwise at 9.00am on tha nexl day following delivary or recaipt.

8.7 Govemning law and jurisdiction

{a) Thiz Dead is governed by and construed undar the law in the State of New Sauth
'‘Walas.

{b) Any legal action In relation Lo this Deed against any parly or its property may be
brought in any court of competent junsdiction in the State of New South Wales.

(c) Each party by exacution of this Deed irevocably, generally and unconditionally
submits to tha non-exclusive jurisdiction of any court spacifiad in this provisian in
relation te both itsedf and s property.

€8 Amandments

Any amendmaent ta this Deed has no farce ar effect, unlass effected by a decument
axecuted by the partes.

8.9 Third parties

This Derd confers rights enly upan a person exprassed ko be a party. and not upan any
ather person.

6.10  Precontractual negotiation
This Deed:

{a) pxprasses and incorperates the untire agreemaent between the panties in relation o
its sshgect manter. and alk the terms of hat agreement; and

(b) supersedes and excludes any prior or collateral negatiation, understanding,
communication ar agreament by or batwaen the parties in relation to hat subject
matter o any torm of ihat agreement.

8.1 Furthar assurance

Each party must execute any document and parfarm any actian necessary b give full affact
ta this Deed, whether bifara or alter performance of this Deed.

6.12 Continuing performance

(&) The provisians of this Deed do not marye with any aclion performead of document
exacuted by any party for the purposes of performance of this Deed.

(k) Any represantaton in this Ceed survives the execution of any document for the
purposes of, and continues afler, parformance of this Deed.

(4] Any indamnity agreed by any party under this Deed:
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(1) conshiutas a liabilivy of that party separate and indepencent from any other
liability af thal parly under this Dead ar any other agreamant; and

(n) survives and continuas atter perdformancs af this Deed,
.13 Waivers
Any failure by any party (o axarcise any right under this Ceed doas not operate as a waiver
and the single or partial exercise of any right by that parly doss not precluds any other of
further exercisa of that or any other right by that party.
6.14 Remedles

The ngnts of a party undar this Deed are cumulalve and not exclusive of any rights
provded by law.

8.15 Saverability

Any provision of this Doed which Is invalid in any jurisdiction is invalld in that jurisdiction lo
that extent. withaut invalidating o affecting the remaining provisions of this Deed or the
validity of that pravisian in any other jurisdiction.

6.16  Counterparts

This Deed may be executed in any number of counterparts, ail of which taken together are
deemed (o constifute ona and the sama Deed.

6.17 Party acting as trusiee

If a party enters into this Deed as trustee of a tust, that party and its successors as trustes
af the trust will be tiable under this Deed in its own right and as trustas of the trust. Nolhing
releases the party from any hiabiily In its persanal capacity. The party warranis that at the
date of this Deed:

{a) all the pawers and discretions canferred by the deed establishing the trust are
capabla of beirg validly exerclsed by the party as trustae and have not been varied
or revoked and the trust is a valid ardd subsisting trust;

b} the party is the sole rustee of tha trust and has full and unfettered power under the
terms af the deed establishing the trust to antar into and be bound by lhis Deed on
tenail of tha Lrust and that this Deed s being execuled and enlered into as part of
the due and proper administratian of tha trust and far the benefit of the beneficiaries
of the trust:

(4] no rasirction on the party's right el indamnity aut of of lien over Lthe lPusl's assats

exists or will be created or permitted to exist and that right will have prionty over the
right of the benaficiaries ta the trust's Assets,

7. Definitions and interpretation

74 Definitions
In this Dead unless tha context atharwvise requires:
Claims includes actions, proceedings, suits, causes of action, arhitratian, verdicts and

judgments either at law or in equity or arising under & statute, debts. dues, demands, claims
of any natufe, cosis and expensos.

1Mir/ne4 1 AAG ARG red

General Meeting 14 May 2014 Attachments Page 113

ATTACHMENT 1 -ITEM 9



Hornsby Shire Council

Attachment to Report No. PL33/14 Page 28

Agreement maans the voluntary planning agrecment between the Gou ncel and the Existng
Develaper dated (ingert date], 2 copy of which is annoxed to this Deod as Annakure A.

Dead means this Dead and includes any Annexures to this Deed,

Effective Dato means the date upon which the Existing Doveloper provides the Mew
Nevelapae with an instrumant, in registranle form, that {wnen registerad) will effect the
ransfer of the litla ta the land fram the Existing Developer lo the Naw Devaloper.

GST means any tax, lavy, charge or impest implemanted nndar the A Mew Tax Syatem
(Goods and Services Tax) Act (GST Act) or an Act of the Parliament of the Commenwealth
of Austratia substantially in the form of, or which has a similae effect io, the GST Act;

Liabllitles inctuge all tabilities (whether actual, contingent or prospective), losses,
damages, casts and expenses of whatever descriplion.

Rights and Obligatlang means at of the nghts, benefits and abligatians impased or
confemed an lhe Existing Developer by the Agreement.

7.2 Interprotation

In this Deed unless the contex! otherwise re4uires.

[a) clause and subcause headings are for reference purposes anly;

18] the singular includes the plural and wee versa;

{c) words denating any gender include all ganders:

(d) reference ta a parsan includes any ather entity recogaised by law and vice versa;

{a) whera a word ar phrase is defined its ather geammalical forms have a
corraspending meaning,

( any reference to a party to this Decd nctudos sts successors and permiltod
assigns,

ig) any refecence to any agreement ar document includes that agreemant ar decument
as areanded at any tims;

ih tha usa of the ward includes or including is not to he taken as limiting the
maaning of tha words preceding il;

i the expression at any time includes reference to past, present and future hime and
tha perfarmance of any action fram time to tirme;

(i) an agreernant, reprasantation or warranty on the part of two oe mora parsons binds
them jomntly and scwveralfy,

(k) an agreement, represantation or warranty an the part of byo of More persons is for
tha barafit of them jaintly and saverally;

[h] any ambiguities in the interpretabon af this Dead shall not be canstrued against the
drafing party.

(] reference to an exhibt, anaexure, altachment or schedule is a eference o the
correspanding exhibit, annexura, attachment ar schedule in this Deed.
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Exscuted as a deed.

{Insert relevant attestation clauses]

[Insart the exacuted planning agreement that is the subject of the novation as Annaxura AJ

1570841 AAG ARG 5
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Annexure B - Open Space Dedication Area Drawing
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Explanatory Note:
Draft Planning Agreement

Hornsby Shire Council
May Harlow Pty Ltd

The Owners - Strata Plan 42931

Prepared in accordance with clause 258 of the
Erveivgnmgntal Plunning and Assessimend Rogulatice 2000

1 May 2014

gadens

77 Castlareagh Sireat
Sycnay NSW 2000
Austealin

T vH1 29931 4994
F o +81 29031 4833
Ref 34604233
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1. Introduction

This Explanatory Nota has been prepared in accordance with clause 25E of the
Envirenmental Planning & Assessmant Reguiation 2000 (NSW).

The purpose of this Expianatory Note is to provide a plam English summary te suppaort the

natification of a deaft planning agreoment [Agreemant} betwesn tha parties undar SA3F of
the Environmental Plarnming & Assessimant Act 1979 (NSW) (Act).

2. Parties

The proposed parties ta the Agreement are:
[a) Hamsby Shire Couacil {Council};

(b) May Harlow Pty Ltd and The Owners — Strata Plan 4293 (Davelopers),

3. Summary of objectives, nature and effect

A Objactives
The objective of the draft planning agreement (the Agreement) is to provide a mechanism
by which an araa of land may be dedicated te the Cauncil. This araa of land is within (but
doas nol include all of) tha following allotmenls:
(a) Lot 1 3P 42531,
ib) Lot 2 SP 42931,
{c) The common property of SP 42931,
{d) Lot 1 DP 303913
(e} Lat 2 DP 30:3913; and
(£} Lat 1 DP 211638.

The allatments are also known as 3@ Waitara Avenue and 26, 28 and 30 Orara Strest,
Wadara.

Tha Dovelopers are either the pwners or ha prospaciive awnars of these aleiments.
The purpose of the dadication is 1 faciitate the future pravision of public opan spaca.
Specifically. a public mid-block open space connection that links the dwellings on Orara
Straet and Romsey Strael to exisling public open space infrastructurs to thae east.

This land is already generally identifiad in the Land Resarvalion Acquisition Map of the

Hornsby Lacal Environmental Plan 2013 (the LEP) as "Local opan space {RE1) and the
Council is wlentfied as the relevant authocty o acquiro land.
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General Meeting 14 May 2014 Attachments Page 120

ATTACHMENT 1 -ITEM 9



Hornsby Shire Council Attachment to Report No. PL33/14 Page 35

3.2 Nature
Tha Agreaemant invalves tha dadication of an araa of land (the dedicated land}. Dedicated
land is ta be subslanlially the same as the area as the hatched area marked as “apen space
awnership dedication’ on drawing Mg DAD2.201[1] Revision 2 prepared by Bates Smart and
dated 7 Apiil 2014. This drawing is included in the Agreement as Annaxura B.
A plannirg agreament cannot impase an obligation on a ptanning autharity to grant
davelooment consent. A planning agreement cannot breach the provissons of an
erviranmantal planning ingfrument or 3 development consent applying to tha ralevant land.
\Whera it is ralevant ta a devetopmant application, a consant authority is to takes inta
sonsideralion a planning agreament. o any draft planning agreemant that a daveleper has
offered to enter into.

33 Effect
Tha effect of the Agreement, if implarnented, is that the Devalopers would bu urtable lo use
tne dedicated tand for residential accommodation. This is becausa the Council woukl
assume ownership af the land.
In the fulure tha Council wauld be able to carry out works to convert the dedicated land inlo
open space for use by mambers of the pubhe. However, those passible future works are hot
part of tha Agreement,
The Developers are nat obliged to dedicate the land until immsdiataly hefore the issue of an
uccupalion cartificaly in relabion Lo development for the purposes of residential flat buildings
an a broader site (Development). Tha duvelopment consant for the Davelopment has aot
bean granted at this time. This broader sits s legally described as:
(aj Lot 87 OP 680202,
(b) Lot A DP 950827-
{c) Lat 3 OP $29713:
(d) Lat 8 OF 322006;
(e Lat A DP 3220C6;
1) Lat 2 OP 129713;
(9) Lat B DP 170871;
{h) Lat 1 DP 129713;
{iy Lot 1 SP 4293%;
iy Lol 2 SP 42933;
1K) The comman propetty of SP 42931,
inH Lot 100 DP 567424
(m) Lot 1 OP 245629:
{n) Lat 2 OP 211638:

{n) Lot 1 DP 211838;

Explanaiony Nate | 128775481 AAG AAG ?
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P} Lot 2 OP 303913; and
{q) Lat 1 OP 303913

Tha land comarising the broader site is commonly known as 23, 25. 27, 29. 31, 33, 35, 37
and 39 Waitara Avenue and 20, 22, 24, 26, 28 and 30 Orara Street, Waitara,

The Agreement Jpplies to this broader site,
The development for residential flat buildings would be generally in accardance vath
development application DA/13710/2013 as amendad (Development Application). If

Develapment Cangant is not granted far (or work is not physically commenced on) the
praposad residential Hat building, Lhe banatifs of the Agresment vill nat be readised.

4, Assessmant of the merits of the proposed agreement

4.1 Impact oi the public or any ralevant saction of the public

The Agreamant has a positive impact on the public. and in pasticular. the rasidents of the
immediale locality. This is because the Agreement pravides an apportunity to facilitate an
increasa in loeal opan space anjoyed by the community. This open space will ultimately
provide a ink betaeen dwellings on Grara Stroet and Ramsey Stroat and existing public
open space infrastructuie fa tne gast,

This is in accard with the Council’s Iong term sirategy far this area. This land is already
generalty identified in the Land Resarvation Acquisition Map of the LEP as ‘Local opan
space [RE1) and the Council is identified by the LEP as the relevant authonty to acquire
lang,

Tha dadicated land will, at scemne point, cease to be used far the purpases of rasidential
accormmodation (il the oblgations of the Developars under the Agrearnent are lriggorod
and the Council later decices o carry oul the necassary embellishment works), Howewver,
the land neighbouring the dedicated land will he re-davelopead for rasidential
accommaodation.

Before the obligations of the Develapers undir this Agrenment are triggered, Development
Consent must first he granted for the development for the purposes of residential flat
buildings, as genarally described in development application DA/1370:2013.

If Davelopment Consent is granted (i erms scughl by the development applcant) tor the
Development, there il be na nat loss of housing to the community because {gven though
the dedicated @and will nat be used for resicential accommodation) the Developer vould
provide additional residantial lloor space on Lhe neighbouring fand. The proposal by the
Developer is to realise the theoretical develapment potential of the dedicated land (had it
remainad zoned residantial) an the halance of [he fand thal comprises the broader sita.

Tha Cauncil would becama rasponsible for the dedicated tand and any futura works thal
may be required for & to be cmbellishod for the purpasas of open space.

4.2 Promation of the public interest and the objects af the Act
Tha Agreament promotas the following objecls of the Act:
(a) Sactian S(a)liy:

t0 encouraga: ... the proper managamant. devalogmant and conservation of natural and
arificzal reseurces, ingludemg agriculluraltand, natural areas, farests, minarsls, water,
cibies, lawns and villages for the ourpose of prumoting the social ard econartc walfare
of the commuruly and a hetter eavircnment ..
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b} Saction G(ajliv):
to enourage ... the provislan of land for public purposes
(e) Section 5{a)(v)
to encouraga ... the provision and co-ordination of community services and faciiilies ...
(&) Sectian G{a)(vi):
o encourage - . the predecton of the environment, Includsiwg the pratection and
conservation of nativa animals and ofants. incluging threataned spacies, popuiations
and acologisal carnmunies, and thew habdats ..
@) Saction 5(a){vi):
to encaurage ... acotoqgically sustainable development

The Agreement promotes ihe above objects of the Act, and the public interest, by:

. providing for an increasa in the stack af public land available for use by the
communily; and

s by proviting an opportunity. in the future, for thera to be a public mid-block open
spaca connection, linking dwellings an Orara Street and Romsay Strast {o axisting
public opan space infrastructure to the east.

4.3 The purposes of the Local Government Act 1993 (NSW) (LG Act)

Council is the planning authority that would ba a party 1o the Agreemant, Cauncil is a puhfic
authonty consbtuted under the LG Act.

Tre Agreement promotes the following purposes of the LG Act:
(a) Section ?tal

10 provacks fhe lenal framewnds for an effective, efficient, enveanmentally responsible
and apen systam of tocal govammant in New South Wales . ..

{b) Section 7(d):
0 give pouncils: . the ability 1o provide gocds, services and Tacildies, and ta carry out
activitias, appropriata fo the current and future neads of local communities and of the
wider public ... to requirg eounrtd, councilless and council employess lo have regard 1o
tha principlas of acologically sustainable dewvelopment in carrying out their
responsindies ..

(2 Saction f{a):

to require councils, councillors and councit emoloyess to have regand to the principles of
ecologicafy sustalnabye development in carrying out thew responsibidies ...

Tha Agraemant promolas the above purposes of tha LG Act in tha sama way thal is sal out
in seclion 4 2 abave,
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44 The councll's charter
Section 3 of tha LG Act sels outs the ‘councll’s charler’
Tra Agreamaat promates the fallowing elements of the councit's charter:

s |Tlo provide directly or on behalf of colher levels of gowernment, after due
vonsuitation, adequats, equitable and appropriale services and facilites for the
community and to ensuse that thosa services and facdilies are managad efficienily
and effactyely

s tfoexercise community l=aderzhip ...

s 1o progerly manage, develon. predect, msiore, enhance and conserve lhe
enviranment of the araa for which i is responsihle, in a mannar that is consislent
with and promates the panciptes of ecologically susiainabe development

s |ohave regard lo the tong lerm and cumutaltive effocts of its decisions

e tobearin mind that it is the custodian and trustee of pubdic assets and 10 effactvely
plan foe, acaount for and manage the agsets for which it is respanaible

Tha Agreemant promotes the abave elements of the council's charter in tha sama way fhat
i5 sel out in saction 4.2 above.

4.5 The plaaning purpose
The planning purpose af tha Agreement is la provide an opportunily to facilitate the craation
af a new ugen space area 1o benefit the community, without advarsely impacting cn the
supply of housing.
The Agreemant provides a regsanable means of achiaving that purpose because, in the
absenca of the Agreament, the dedicaled land wauld centinue to be used for residential
accammodatian. Thes would mean that, if the Councit wantod ta realised s strategic
planning intent, public funds would need to be expended in the fulure.

Tha Agreament rernaves the need for the expendiiure of public funds for land acquisition [in
relabon to the dedicated land).

48 The Council’s capital works program

This opportunity has arisen outsida the scopa af the Council's camtal vaarks program. This
means that the Agreemant does not confoem wath that pragram.

4.7 Canstruction cartlficate, occupation cartificate or subdivisian certificate

Tha Agreamant does nat specify any requiraments that must ba camplied with before a
construction cortficale of subdivision cortificate is issued.

The Agreement does specify that certain requirements must be complied with befors an

cccupation certificate is issued. These requirements ace the dedication of dedicated land {0
lhe Coincil.

5. Preparation of this explanatory note

This explanatory note has heen prepared jeintly by the parties prapesing to enter inte the
Agreemenl.
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